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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

MARWAN AHVED HARARA,

Plai ntiff(s), No. C04-0515 BZ

ORDER ON CROSS MOTI ONS
FOR SUMVARY JUDGVENT ON
PLAI NTI FF' S CLAI MS

V.

CPNOCOPHILLIPS COVPANY, et
al .,

Def endant (s) .

N N N e N N N N N N

On Septenber 23, 2004, | granted in part and denied in
part defendant’s notion to dismss plaintiff’'s second
amended conpl aint (“SAC’) agai nst defendant ConocoPhilli ps
Conmpany (“Conoco”) and dism ssed plaintiff’s clainms against
Dean Masterton, a Conoco Account Representative. Now
before me are the parties’ cross notions for summary
judgment with respect to plaintiff’s remaining clains
agai nst Conoco. For the follow ng reasons, plaintiff’'s

notion is denied and defendant’s notion is granted.!?

1 This order relies on evidence adnmitted in
accordance with the ruling on defendant’s evidentiary
obj ections, which will be issued separately.

1
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Plaintiff purchased the goodw || and | easehold of the
76- branded franchi se gasoline retail station in Oakl and,
California (the “Station”) from Tosco Marketing Conpany
(“Tosco”), predecessor in interest to Conoco, in February
1999. SAC, 11 1, 2, 17. He qualified as a dealer and
franchi see and began operating the Station with his
brother, Miurad Harara. |In late 1999, plaintiff mde
i nprovenents to the Station, including renmodeling the snack
shop and restroom See Decl. of Marwan A. Harara in Supp.
of his Mot. for Summ J. (“Harara Decl.”), Ex. C at 83-94.
Tosco approved the inprovenents in advance, based on
bl ueprints submtted by plaintiff, on the condition that
the i nprovenments conformto specifications set forth inits
Snack Shop | nprovenent Manual .? |d. at 88-89, 95, Ex. E-
10.

On January 16, 2001, plaintiff renewed the franchise
for a three-year period pursuant to a Dealer Station Lease
and Mot or Fuel Supply Agreenent (the “Franchi se Agreenent”)
that expired on April 30, 2004. Decl. of Dean Masterton in

2 The policy at the tine was that the dealer would
bear the cost of inprovenents. Harara Decl., Ex. C at 91.
Pursuant to the “snack shop rental waiver,” however, the
franchi sor would reinburse the deal er by waiving any
increase in rent for the snack shop, for a period of up to
five years. 1d. at 91-92. Once the anmount of waived rent
equal ed the total cost of inprovenents, the franchi sor woul d
then adjust the rent to reflect the increased square footage
of the snack shop. 1d. 1In plaintiff’s case, the
i mprovenents woul d have increased plaintiff’s rent from
approxi mately $250 to $500 per nonth. 1d. Under the
policy, plaintiff’s rent remai ned at $250 followi ng the
I mprovenents. 1d. at 92-93.
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Supp. of Conoco’s Mot. for Summ J. or, in the Alternative,
Summ Adjudication as to Pl.’s Clains for Relief
(“Masterton Decl.”), Ex. A In June or July 2002,

def endant pl aced plaintiff on “Cash in Advance” status,
which required himto prepay for all gasoline deliveries.?
Harara Decl. 1Y 15-16, Ex. B; Decl. of Paul Curtis in Supp.
of Conoco’'s Mot. for Summ J. or, in the Alternative, Summ
Adj udication as to Pl.’s Clainms for Relief (“Curtis Decl.”)
1 4.

In early 2003, follow ng the merger of Conoco and
Phil i ps Petrol eum Cor poration, defendant deci ded to divest
itself of approximately 100 petrol eum service stations in
California. Decl. of Philip Bonina in Supp. of Conoco’s
Mot. for Sunm J. or, in the Alternative, Summ
Adj udi cation as to Pl.”s Clains for Relief (“Bonina Decl.”)
1 3. Plaintiff’s station was anong those identified for
sale, and on April 2, 2003, defendant sent hima Notice of
Nonrenewal . 1d. The notice advised plaintiff that
def endant woul d not renew the Franchi se Agreenment upon its
expiration on April 30, 2004, and stated, “The reason for

this nonrenewal is CONOCOPHI LLI PS s determ nati on nade in

s Def endant originally extended plaintiff credit
privileges that allowed himto order gasoline w thout paying
I'n advance for the delivery. Curtis Decl. § 3. Pursuant to
this arrangenent, defendant’s Credit Departnent would
aut horize a delivery, and then draw funds via el ectronic
fund transfers to pay for the delivery. [1d. Defendant’s
policy was to rescind a dealer’s credit privileges if three
transfers were returned for insufficient funds during a 12-
nmonth period. 1d. at 1 4. As of June 2002, plaintiff had
nore than three transfers returned during the preceding 12
nont hs, and defendant placed himon “Cash I n Advance”
status. 1d.
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good faith and in the normal course of business to sel
CONOCOPHI LLIPS s interest in the marketing prem ses.” 1d.,
Ex. A. Defendant also sent plaintiff a letter, dated April
2, 2003, that stated, “In accordance with the provisions of
t he Petrol eum Marketing Practices Act, [Conoco] offers to
sell the Marketing Prem ses to you pursuant to the terns
set forth in the enclosed Real Estate Sales Contract.” 1d.
at {1 4, Ex. AL The Real Estate Sales Contract (“Sales
Contract”) attached to the letter contained the rel evant
terns of defendant’s offer to sell the prenmises to
plaintiff for $1,120,000. [d. According to defendant, the
purchase price was based on a third-party apprai sal of the
Station by Valuation Research that reflected a January 25,
2003 valuation date. [1d. at § 4, Ex. C. On June 6, 20083,
follow ng discussions with Richard Mat hews, Conoco’s
Northern California Real Estate Manager, plaintiff accepted
defendant’s offer. Harara Decl. 3, Ex. U, Mathews Decl.
19 1, 3, Ex. A While the Sales Contract specified a
closing date of Septenber 15, 2003, defendant extended the
deadline at plaintiff’s request on at |east four occasions,
and agreed to a final closing date of December 19, 2003.
Decl. of Richard Mathews in Supp. of Conoco’s Mdt. for

Summ J. or, in the Alternative, Sunm Adjudication as to
Pl.’s Clains for Relief (“Mathews Decl.”) f 6. On Novenber
12, 2003, plaintiff’s | ender responded to his original |oan
application for $1,120,000 and requested that he reduce his
| oan application by $300,000. Harara Decl. T 7, Ex. D.

Plaintiff subsequently anmended his | oan application by
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reduci ng the anount by $300,000. 1d. § 8, Ex. D

Both parties also contacted third parties regarding
the sale of the Station. [In Novenber 2003, defendant
secured from Khalid and Romana Usman an offer to purchase
the property for $1,120,000. Bonina Decl., Ex. D. In
Decenber 2003, plaintiff entered into two separate form
contracts with Wirn Waa Phan to purchase the Station,
“including equi pment, fixtures, goodwill . . . inventory .

fromplaintiff. 1d. §9; Exs. F, G

and i nprovenents,
One contract was for $1,120,000, and was conditioned on
Conoco transferring or assigning the Sales Contract. 1d.,
Ex. G The other contract was for $180,000. 1d., Ex. F.

On January 6, 2004, defendant delivered gasoline to
plaintiff on credit, pursuant to a one-tinme exception
authorized by Conoco’'s Credit Department. Curtis Decl. ¢
6. When plaintiff failed to pay for the shipnment, Conoco
pl aced himon a “credit hold” that required himto pay all
out st andi ng anounts on his account prior to any further
gasoline deliveries. 1d. Plaintiff subsequently requested
delivery of gasoline. Harara Decl. 13, Ex. P. Conoco
did not respond. |d. at § 13. In January or February
2004, plaintiff ran out of 89 and 91 octane gasoline. 1d.;
Decl. of David Vann in Supp. of Conoco’s Mdt. for Summ J.
or, in the Alternative, Summ Adjudication as to Pl.’s
Clainms for Relief (“Vann Decl.”) T 2; Masterton Decl. 11
12-13.

Plaintiff did not close the escrow with Conoco on

schedul e, and on January 16, 2004, Conoco instructed the
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escrow agent to cancel escrow. Mathews Decl. § 6; Harara
Decl., Ex. E-6. Two days later, plaintiff sent Mathews a
| etter requesting consent to assign the Sales Contract to a
third party purchaser. Harara Decl., Ex. E-8. The
foll ow ng day, Mathews sent plaintiff an email denying
consent, and inform ng plaintiff that Conoco had cancell ed
escrow. |d., Ex. E-6. On January 20, 2004, the escrow
conmpany contacted plaintiff and requested that he execute a
rel ease agreenent so that it could return his $5, 000
deposit. 1d., Ex. N. Two days later, Khalid and Ronana
Usman signed a contract to purchase the Station. The
contract was effective March 4, 2004 and woul d have cl osed
about 5 nonths later. Bonina Decl., Ex. D. On January 26,
2004, Mathews sent plaintiff a notice inform ng himthat
unl ess closing occurred within ten days, the Sales Contract
woul d be null and void. Harara Decl., Ex. E-2. Plaintiff
sent Mathews a letter rejecting the notice, and on February
6, 2004, plaintiff filed this |lawsuit agai nst defendant.
Id., Ex. O

On February 11, 2004, Conoco sent plaintiff a notice
of default inform ng himthat he was in violation of the
Franchi se Agreenent by failing to maintain a conplete
i nventory of motor fuel. See Masterton Decl., Ex. C. On
February 20, 2004, Conoco served Harara with witten notice
of term nation based on his failures to stock 76-branded
notor fuel, to pay $13,163.18 in rent and ot her charges,
and to take reasonable steps to control the operations of

the station. Harara Decl., Ex. S; Masterton Decl. Y 14,
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Ex. D. Conoco eventually term nated the Franchise
Agreenment and plaintiff surrendered possession of the
Station.

| . PMPA Cl ai ns

In his first and second clains plaintiff contends that
def endant’ s deci sion not to renew the franchise viol ated
t he Petrol eum Marketing Practices Act (“PMPA"), 15 U.S.C
§2801, et seq. Plaintiff first argues that Conoco’s
deci sion not to renew the Franchi se Agreenent was not made
in good faith in the normal course of business.* A
franchi sor may choose not to renew the franchise
relati onship where the determ nation is made in good faith
and in the normal course of business. 15 U S.C. 8§
2802(b)(3)(D). “The good faith requirenment | ooks to

whet her the franchisor’s actions are designed to conceal

4 Def endant erroneously argues that | need not reach
plaintiff’s challenges to its determ nation not to renew the
franchise rel ationship because it later term nated the
Franchi se Agreenment. The cases cited by defendant do not
hol d that the PMPA does not apply where a franchi sor decides
to termnate after having issued a notice of nonrenewal .

See Akky v. BP Anerica, 73 F.3d 974 (9th Cir. 1996) (holding
that plaintiff had no PMPA cl ai m where defendant franchisor
had rescinded its notices of term nation and continued to
operate under the franchise agreenment); Ajlir v. Exxon Corp.,
855 F. Supp. 294, 299 (N.D. Cal. 1994) (holding that the
requi renment to make a bona fide offer to sell under the PMPA
did not apply where defendant |ater offered to renewits

franchise relationship with plaintiffs). Defendant neither
rescinded its notice of term nation, nor offered to renew
its franchise relationship with plaintiff. Rather, it

elected to termnate the franchise. Had plaintiff been able
to close escrow, defendant’s later term nation of the
Franchi se Agreenment either would not have occurred or would
have been of little inport, as either plaintiff or a third
party purchaser woul d have owned a non-Conoco Station.

| ssues surrounding the propriety of defendant’s PMPA offer
were not nooted by the subsequent term nation.

7
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sel ective discrimnation against individual franchises.”

Unocal Corp. v. Kaabipour, 177 F.3d 755, 767 (9th Cir.

1999). The test for determ ning good faith is subjective,
and the court should |look to the franchisor’'s intent rather
than the effect of the franchisor’s actions. Svela v.

Union O | Co., 807 F.2d 1494, 1501 (9th Cir. 1986). *“A

franchi sor nmeets the ‘normal course of business’
requirement if the determ nation was the result of the
franchi sors’ normal decision maki ng process.” BP West

Coast Products LLC v. Greene, 318 F. Supp. 2d 987, 996

(E.D. Cal. 2004) (citing Beck Ol Co. v. Texaco Ref. &

Mktg.. Inc., 25 F.3d 559, 562 (7th Cir. 1994)): see also

Sandlin v. Texaco Ref. and Mtg.., Inc., 900 F.2d 1481, 1481
(10th Cir. 1990).

Def endant has presented evidence that its decision to
sell the Station was based on a determ nation by senior
managenment, follow ng the merger of Conoco and Phillips
Petrol eum Conpany, to divest a nunber of petroleum service
station sites throughout the country. Boni na Decl. ¢ 1.
Plaintiff’s station was one of approximtely 100 stations
in California that defendant identified for divestnent.
Id. MWhile this evidence establishes that defendant's
di vest ment deci sion was nade in good faith and in the
normal course of business, it is |ess clear why defendant
chose to divest plaintiff’s station in particular. In
maki ng di vest nent deci sions defendant considered a nunber
of factors, including volunme of gasoline sales, dealer rent

structure, ground | ease tenure, quality of underground
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storage tanks, and the |ocation and denographics of the
site. See id. at 104-105. Defendant appears to have
decided to divest itself of plaintiff's Station based on a
several of these factors, including a significant decline
In the volume of plaintiff’'s gasoline sales, and the fact
that the Station was |located in an econom cally chall enged
nei ghborhood with a very high crinme rate and drug and gang
probl ens. See Harara Decl., Exs. E at 105-106, 110-11,
116- 117, 121, E-14. As with other divestnents, the
deci si on appears to have been based in part on a
recommendati on from several departnents w thin Conoco,

i ncluding the Real Estate and Marketing Departnments. See
Harara Decl., Ex. E at 102-104, 106, 108, 120, E-14. Based
on this evidence |I find that defendant has denonstrated
that its decision to divest itself of plaintiff’'s station
was made in good faith and in the normal course of

busi ness. Plaintiff has not presented sufficient evidence
to establish that the decision to divest the Station was a
sham pretextual, discrimnatory or otherw se not nmade in
good faith and in the normal course of business. See

Svela, 807 F.2d at 1501; Marks v. Shell GOl Co., 643 F.

Supp. 1050, 1053, 1055 (E.D. Mch 1986), vacated on other
grounds, 830 F.2d 68 (6th Cir. 1987).

Plaintiff contends that the fact that incone from
gasoline sales at the Station were nore than $100, 000 per
year denonstrates that defendant’s deci sion was nade in bad
faith. Plaintiff has not established that defendant based

i ts nonrenewal decision solely upon gasoline sales,
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however.> Rather, the evidence establishes that

def endant’ s decision not to renew the franchi se was part of
a general plan to divest itself of a nunmber of stations,
and that profits were anong the many factors defendant
consi dered. See Bonina Decl. § 2; Harara Decl., Exs. E at
103-107; 116-19, E-14.

Plaintiff also argues that Masterton’s statenent in
Novenber 2002 that plaintiff should sell the Station
establi shes that the nonrenewal decision was nmade in bad
faith. See Harara Decl., Ex. C at 53:19-54:19. The
statenment, made by Masterton in the context of a discussion
about plaintiff’s credit, nmerely establishes that because
the Station’s profitabilty was declining, Masterton's
opi ni on was that plaintiff should sell the Station rather
than seek to have his credit reinstated. See id.
Masterton's statenment, “you need act quickly because the
operation of the station was as such that | had no choice
but to non-renew your |ease,” is insufficient in and of
itself to create a genuine issue of material fact regarding
whet her defendant decided not to renew in good faith. See

Id. There is no evidence that Masterton was directly

5 Plaintiff’s primary evidence is the deposition of
Dean Masterton, in which he stated in response to
plaintiff’s question about whether Conoco had fixed
di vestnment criteria, “There isn’t any such criteria today.
Unocal in the past had their own criteria before Conoco -
bef ore Tosco purchased their assets. 1’ve heard varying
reports from $75,000 a year incone to the conpany to a
hundred thousand dollars a year was |ike the m ninmum
Anyt hi ng bel ow that consistently, not just for one year, but
consistently would be targeted generally as a divestnent.
But again, that's not the only criteria.” Harara Decl., Ex.
E at 107: 16- 24.

10
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i nvol ved in the senior managenent divestnment decision and
Masterton testified he was not. [d. at 51.

Plaintiff's general allegations, unsupported by the
record, are |ikew se insufficient to create a genui ne issue
of material fact as to whether defendant’s deci sion was
made in good faith and in the normal course of business.

See Fed. R Civ. P. 56(e); Rand v. Row and, 154 F.3d 952,

963 (9th Cir. 1998). While plaintiff generally alleges
t hat defendant continued to deny himcredit privil eges and
access to financial information, he does not explain how
these actions relate to defendant’ s deci sion not to renew
the franchise. Plaintiff also generally clainms that
def endant never intended to perform under the Sal es
Contract, but he has provided no credible evidence to
support this claim?®

The evidence presented establishes that defendant
deci ded not to renew the franchise in good faith and in the
normal course of business. A reasonable trier of fact
coul d not conclude otherw se, and Conoco is therefore

entitled to judgnent as a matter of law. See Unified

Dealer Group v. Tosco Corp., 16 F. Supp. 2d 1137, 1142

6 In his February 9, 2005 response to defendant’s
interrogatories, plaintiff represented that he was “not
aware of a claimthat the OFFER was not nmde in good faith
and in the normal course of business.” Rep. Decl. of Adam
Fri edenberg in Supp. of Conoco’s Mot. for Summ J. or, in
the Alternative, Summ Adjudication as to Pl.’s Clains for
Relief (“Friedenberg Rep. Decl.”), Ex. A. Wiile plaintiff’'s
sworn statenment would normally be sufficient to bar this
claim defendant waited until its reply to submit this
evidence. Plaintiff has therefore had no opportunity to
respond.

11
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(N.D. Cal. 1998) (citing Matsushita Elec. Indus. Co., Ltd.

V. Zenith Radio Corp., 475 U.S. 574, 587 (1986)).

Plaintiff next argues that defendant’s offer to sel
the station was not bona fide. |In particular, plaintiff
contends that both the provision in the Sales Contract
prohi biting assignment and defendant’s refusal to consent
to assignnent of the Sales Contract violated defendant’s
duty to nmake a bona fide offer to sell the Station.’

See 15 U.S.C. § 2802(b)(3)(D)(iii)(l). Wiile plaintiff’s
argunment is not entirely clear, he appears to contend that
t he nonassi gnnment cl ause constitutes an unreasonabl e
restraint on alienation in violation of state | aw because
it prevented himfrom assigning defendant’s offer to a
willing third-party buyer. See Cal. Civ. Code § 711
Assum ng section 711 is not preenpted by the PMPA, it is

I napplicable to the contract at issue because the

nonassi gnment cl ause only prevented plaintiff from
assigning defendant’s offer to sell the Station. It did

not prevent himfrom assigning or otherw se transferring

! Section 10.3 of the Sales Contract provided:

NO ASSI GNMENT. The provisions of this Contract and
the offer to sell the Property shall be personal to
Buyer, and may not be assigned by Buyer, except
however, that Buyer shall have the right to assign
its right, title and interest under this Contract,
provided that the Buyer is not released fromits
obl i gati ons hereunder and the Contract is assigned
to a corporation, partnership or limted liability
conpany of which Buyer is the managi ng partner or
managi ng menber or in which the Buyer or any of its
principals holds an interest.

Mat hews Decl ., Ex. A.

12
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the remaining franchise termor transferring the Station to
a third party once he had purchased the Station.

To the extent that plaintiff argues that the PMPA
general |y prohibits non-assignment clauses, his argunent is
al so unavailing. Plaintiff has presented no authority to
establish that in order to be bona fide, an offer made
under section 2802(b)(3)(D)(iii)(l) nmust be freely
assi gnabl e.

Finally, the cases cited by plaintiff are inapposite.

In Prestin v. Mbil Gl Corp., 741 F.2d 268 (9th Cir 1984),

the Ninth Circuit, applying California law, held that where
a contract prohibits assignment of a |ease wi thout the
written consent of the |andlord, the decision not to
consent nmust be made in good faith. 1d. While the
California Supreme Court adopted the holding of Prestin in
Kendal | v. Ernest Pestana, Inc., 40 Cal. 3d 488, 495

(1985), the California Legislature has since expressly
limted the holding in that case. See Cal. Civ. Code 8§
1995. 230 (“A restriction on transfer of a tenant’s interest
in a |lease may absolutely prohibit transfer.”); Cal. Civ.
Code 8 1995.230, Law Revision Comm ssion Conment (1989)
(“Section 1995.230 settles the question raised in Kendal

v. Ernest Pestana, Inc., of the validity of a clause

absolutely prohibiting assi gnnent or subl ease. A |ease
termactually prohibiting transfer of the tenant’s interest
is not invalid as a restraint on alienation.”). Further,
both Prestin and Kendall involved an assignnent of the

remaining termin the |lease. See Prestin, 741 F.2d at 269;

13
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Kendall, 40 Cal. 3d at 492. Plaintiff has presented no
evi dence that he attenpted to assign the remaining termin
Franchi se Agreenent to a third party. Unlike the cases
cited by plaintiff, the non-assignnment clause here
expressly prohibited assignnent, not assignnment w thout

def endant’s consent. See Prestin, 741 F.2d at 269 n. 1;

Kendall, 40 Cal. 3d at 494 n.5; WMathews Decl., Ex. A
Plaintiff has therefore not denonstrated that either the
non- assi gnnment clause in the Sales Contract or defendant’s
deci sion not to consent to assignnment of the Sales Contract
rendered the offer not bona fide.?

Finally, plaintiff contends that defendant’s offer was
not bona fide because it was above fair market value. “It
Is settled law that a bona fide offer under the PMPA is
measured by an objective market standard. To be
obj ectively reasonable, an offer nust approach fair market

value.” Ellis v. Mbil O1, 969 F.2d 784, 787-88 (9th Cir.

1992) (citing Slatky v. Anoco O, 830 F.2d 476, 485 (3d.

Cir. 1986)). “The facts of each case will set the terns of
what constitutes a bona fide offer.” 1d. “Wen a third
8 Plaintiff’s argunent that defendant anticipatorily

breached the Real Estate Sales Contract by offering to sel
the Station to the Usmans prior to closing, thus rendering
the offer not bona fide is also unavailing. The PMPA does
not prohibit a franchisor from marketing the prem ses; it
only requires that the franchisor first nake a bona fide
offer to sell the premises to the franchisee. See 15 U S.C.
§ 2802(b)(3)(D)y(iit)(l). Here, the Usmans offered to
purchase the Station in Novenber 2003, defendant accepted
the offer on February 11, 2004, and the contract becane
effective on March 4, 2004. See Mathews Decl. Y 8; Bonina
Decl., Ex. D. The contract with the Usmans was not
effective until well after the close of escrow, and
therefore did not violate the PMPA

14



© 00 N o o b~ w NP

e
= O

[EEN
N

e
A W

e e i
o N o O

N
o ©

N
[y

N N
w N

N N DN N DN
0o N o o b

party’'s offer is in the formof a single transaction for
cash, the court can justifiably infer that the amount of an
arms’ length offer represents the value of the station.”

Ellis, 969 F.2d at 786; see also BP West Coasts Products,

318 F. Supp. 2d at 1000; Lee v. Exxon Co., U.S.A., 867 F.
Supp. 365, 368 (D.S.C. 1994); Ballis v. Mbil Gl Corp.
622 F. Supp. 473, 475 (N.D. Ill. 1985). *“Congress’ use of

the term ‘bona fide' rather than ‘fair market value’ in the
statute indicates a recognition that the word ‘val ue’

al nost al ways involves a conjecture, a guess, a prediction,
a prophesy. [T]lhere is no universally infallible index of

fair market value.” Magerian v. Exxon Corp., 1996 W

119481 at *5 (N.D. Cal. 1996), affirmed, 124 F.3d 212 (9th
Cir. 1997) (citing Slatky, 830 F.2d at 485) (i nternal
quotation marks omtted)).

Def endant offered to sell the Station to plaintiff for
$1, 120, 000, based on a third-party appraisal by Valuation
Research. Bonina Decl. T 4, Exs. A, C. VWhen plaintiff
accepted on June 6, 2003, he did not contend that the offer
was not bona fide or condition acceptance on a | ower price.
Harara Decl., Ex. U A third party offered and eventually
purchased the property for $1,120,000. See Mathews Decl. 1
8; Bonina Decl. 1Y 4, 7, Ex. D. That a third party offered
and eventually purchased the property for the same price
offered to plaintiff strongly indicates that defendant’s
of fer was bona fide. Even plaintiff’s own third party
purchaser, Phan, offered a total of $1,300,000 for the
Station. See Harara Decl., Exs. F, G
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Plaintiff has not offered evidence from an i ndependent
apprai ser that the $1, 120,000 offer did not approach fair
mar ket value. |Instead, he nmakes nuch of the fact that he
| earned during discovery that defendant obtained two
val uations for different amunts from Val uati on Research
one appraising the property at $1, 120,000 and the other at
$1, 040, 000.° See Harara Decl., Exs. E-18, E-19. Plaintiff
does not challenge the specific facts used by Val uation
Research in their valuation, nor does he contend that the
conpany used i nmproper nethods or procedures in determ ning
t he market value of the Station. Rather, he argues that
because defendant had two esti mtes, and chose the higher
estimate, defendant’s offer was per se not bona fide. In
light of the fact that a third party paid $1, 120, 000 for
the Station, and another party offered $1, 300, 000, that
def endant chose the higher estimate is, standing al one,
insufficient to denonstrate that the offer was not bona
fide.

Plaintiff also contends that the offer was not bona
fide because Mathews orally prom sed himthat defendant
woul d reduce the purchase price. See Harara Decl. | 6.

Assum ng for purposes of these notions that Matthews orally

° According to defendant, despite the fact that the
two val uations bear the sane date, the | ower valuation was
actually prepared by Val uation Research and received by
def endant two nonths after the date of the higher val uation,
and approximately one nonth after defendant offered to sel
the Station to plaintiff. See Harara Decl., Ex. E at 164-
65. Defendant al so contends the second val uati on was
actually obtained as part of a survey to determ ne the
rental value of its Stations. See Harara Decl., Ex. E at
164- 65.
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agreed to reduce the purchase price by $75,000 and | ater
reneged, that would not necessarily nean that defendant’s
of fer was not bona fide for nunber of reasons. First,
because the sales contract is fully integrated, any prior
or contenporaneous oral representati on made by Matthews is
I nadm ssible to vary the terns of the agreenent. See

Mat hews Decl., Ex. A; Cal. Civ. Code § 1625; Cal Civ. P.
Code 8§ 1856; Chevron U.S.A. Inc. v. El-Khoury, 285 F.3d

1159, 1165 (9th Cir. 2002). Any post-contract statenents
by Mat hews were al so ineffective to nodify the Sal es
Contract, which contained a clause prohibiting oral

nmodi fi cati ons. See Mathews Decl ., Ex. A; Conley v. Mthes,

56 Cal App. 4th 1453, 1465 (1997); Marani v. Jackson, 183

Cal . App. 3d 695, 705-706 (1986). Mbreover, Mathews’
subj ective intent is not relevant to whether the $1, 120, 000
of fer was bona fide.® See Ellis, 969 F.2d at 787-88

10 Plaintiff also clainms that defendant’s offer was
not bona fide because defendant included the value of the
i nprovenents in the offer, but never reinbursed himfor the
i nprovenents although Mat hews represented it would do so.
However, plaintiff does not dispute that Mathews told
plaintiff that Conoco would “consider” reinbursing plaintiff
for amounts spent on inmprovenents; that Mathews did not have
the authority to make a final determ nation on the matter;
and that any reinmbursenment woul d have to be submtted to,
and approved by, Conoco’s Whol esal e Operations Departnment;
whi ch never occurred. Harara Decl., Exs. E at 145-46, E-8,
E-9, E-11-13, E-16, K, M WMathews Decl. 1 4-5; Decl. of
Dougl as Bergman in Supp. of Conoco’s Mot. for Summ J. or,
in the Alternative, Summ Adjudication as to Pl.’s Clains
for Relief (“Bergman Decl.”) 1 3-5, Ex. A Putting aside
the issue of whether plaintiff may have been able to recover
from defendant the val ue of such 1 nprovenments had he brought
an appropriate claimnot prem sed on a PVMPA offer, whether
def endant woul d rei nburse plaintiff for any inprovenments is
not relevant to whether defendant’s offer approached fair
mar ket value. See Ellis, 969 F.2d at 787-88. The fair
mar ket value of the property is driven by the market; not by

17
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(holding that the bona fide offer standard is objective,
and neasures whether the offer approached fair market
val ue).

Second, this is not a case where Conoco can be said to
have i nduced plaintiff to accept a higher offer by
m srepresenting that it would reduce the price and then try
to hold plaintiff to the higher offer. Not only did Conoco
not try to force plaintiff to honor his acceptance, it even
returned his security deposit. Finally, plaintiff does not
contend that he woul d have been able to purchase the
station for $75,000 |l ess than the agreed price, since his
bank woul d only finance an $820, 000 transacti on.

See Harara Decl., 1 7, Ex. D.

It is undisputed that defendant offered the Station to
plaintiff for $1,120,000, based on the terns reflected in
the Sales Contract. The only issue before ne is whether
this offer was bona fide under the PMPA. Defendant has
denonstrated that its offer was objectively reasonabl e
because it approached fair market value. See id. | find
t hat because no genuine issue of material fact exists with
respect to whether defendant’s offer was bona fide, it is
entitled to judgnment as a matter of law. Plaintiff’s
notion for summary judgnent on his first and second cl ai ns
is DENI ED, and defendant’s notion for summary judgnent is
GRANTED.

In his third claim plaintiff contends that defendant

reference to any clainms that may exi st between a deal er and
an oil conpany.

18
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constructively termnated the franchise. It is entirely
uncl ear under what law plaintiff is bringing this claim

He has provided no citation to | egal authority, and does

not otherw se explain his claim To the extent that
plaintiff intends to bring a claimunder state law, it is
pre-enpted. See 15 U.S.C. § 2806(a). Assumng that a
constructive termnation claimis actionable under the

PMPA, plaintiff has not submtted sufficient evidence to
establish that defendant violated the Franchi se Agreenment

or otherwi se constructively term nated the franchise.'? See

April Mktg. & Distrib. Corp. v. Dianmond Shanrock Ref. &

Mktg. Co., 103 F.3d 28, 30-31 (5th Cir. 1997) (hol ding that
a claimfor constructive term nati on does not exist where

the franchi sor has acted within its rights under the

franchise); Fresher v. Shell G| Co., 846 F.2d 45, 46-47
(9th Cir. 1989) (holding that franchisees failed to state a

cl ai m where they had not alleged that defendant breached

11 Specifically, plaintiff contends that defendant
constructively termnated the franchise by: (1) cancelling
his credit privileges and putting himon “Cash I n Advance”
status; (2) withholding payment for credit card sales until
hi s next purchase of gasoline; (3) making untinmely and | ate
deliveries of gasoline; (4) refusing to accept his orders
for gasoline in January 2004; (5) denying himaccess to
financial information via the internet; and (6) failing to
EﬁﬂftrHCt certain inmprovenents required by the City of

and.

12 The Ninth Circuit has not determ ned whet her a
claimfor constructive term nati on exists under the PMPA,
and | need not decide this issue here. See Portland 76 Auto

Truck Plazal/Truck Plaza, Inc. v. Union Gl Co. of
California, 153 F.3d 938, 948 (9th Cir. 1998) (“W assune
for purposes of discussion, but do not decide, that
constructive termnation may give rise to a claimunder the
Act.”) (citing Little G1 Co., Inc. v. Atlantic Richfield
Co., 852 F.2d 441, 444 n.4 (9th Cir. 1988)).

19



© 00 N o o b~ w NP

e
= O

[EEN
N

e
A W

e e i
o N o O

N
o ©

N
[y

N N
w N

N N DN N DN
0o N o o b

the franchi se agreenments). As a result, no genuine issues
of material fact exist with respect to plaintiff’s
constructive term nation claim?®

Plaintiff first contends that defendant constructively
term nated the franchise by termnating his credit
privileges and requiring himto prepay for gasoline.
Section 16(a) of the Franchi se Agreenent provided that
def endant “may change credit terns, including but not
limted to, defer product shipments until paynent is made,
demand cash paynment, denmand paynment in advance, nonrenew,
or termnate” if plaintiff fails to fulfill terns of
paynment or if his financial condition deteriorates. See
Masterton Decl., Ex. A 8 16. It is undisputed that
def endant term nated plaintiff’s credit privileges,
pursuant to conpany policy, followng the return of nore
than three of his Electronic Fund Transfers during the 12-
nmont h period preceding June 2002. See supra note 2.
Plaintiff has failed to establish that the Franchise
Agreenment required defendant, under these circunstances, to
continue delivering gasoline to plaintiff on credit.

Second, while plaintiff contends that defendant offset
anmounts due himfromcredit card sal es agai nst the cost of
hi s next gasoline purchase, he has failed to establish that

this violated the Franchise Agreenment. Section 16(d) of

13 A PMPA franchise is conposed of three el enents:
the contract to use the refiner’s mark, the contract for the
supply of nmotor fuel, and the | ease of the service station
prem ses. Fresher, 846 F.2d at 46-47. |In this case, the
ternms enbodying these three elenents are reflected in the
Franchi se Agreenment. See Masterton Decl., Ex. A
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t he Franchi se Agreenment provided that defendant “may use,
Wi t hout prior notice or demand, any or all of DEALER s
credit card receipts to setoff or satisfy all or any part
of any indebtedness or obligation of the DEALER.”
Masterton Decl., Ex. A

Third, plaintiff argues that defendant constructively
term nated the franchise by making untinmely and | ate
deliveries of gasoline. Even if defendant’s deliveries
occurred two to three days foll owi ng paynent, as plaintiff
claims, this does not give rise to a claimof constructive
term nation under the PMPA. The Franchi se Agreenent
provi ded that defendant was not responsible for any del ay
in nmotor fuel deliveries due to defendant’s inability to
confirmplaintiff’s funds, and plaintiff does not dispute
that delivery delays were due in part to his credit status.
Nor does plaintiff explain why, know ng his credit status,
he did not order early. See Masterton Decl. § 10, Ex. A, 8
12(b). The Franchi se Agreenent also limted defendant’s
liability for any delays in delivering gasoline. See
Masterton Decl., Ex. A 8§ 12(b).

Fourth, plaintiff contends that defendant
constructively term nated the franchise by refusing to
accept his request for gasoline in January 2004. The
Franchi se Agreenent provided that defendant could defer
product shipnents until plaintiff had fully paid his
out st andi ng account bal ance. Masterton Decl., Ex. A 8
16(b). It is undisputed that plaintiff had an outstandi ng

bal ance as of January 6, 2004, and plaintiff has not

21



© 00 N o o b~ w NP

e
= O

[EEN
N

e
A W

e e i
o N o O

N
o ©

N
=

N N
w N

N N DN N DN
0o N o o b

establi shed that the Franchi se Agreenent required defendant
to deliver gasoline under these circunstances. See Curtis
Decl. 11 6-7.

Fifth, plaintiff argues that defendant constructively
term nated the franchi se by denying himaccess to financial
information. Plaintiff has submtted no evidence to
support this claim nor has he established that the
Franchi se Agreenent required defendant to provide such
access. By contrast, defendant has denpnstrated that
plaintiff had internet access to his financial records.
Curtis Decl. 1 9.

Finally, while plaintiff contends that defendant
failed to construct inprovenents required by the City of
Oakl and to curb the spread of illegal activity at the
Station, he has not established that either the City of
OGakl and or the Franchi se Agreenment required defendant to
I nprove the Station. For the foregoing reasons,
plaintiff’s notion for summary judgnment with respect to his
third claimfor relief is DEN ED, and defendant’s notion is
GRANTED.

Plaintiff’s fourth claimalleges that defendant
terminated himin retaliation for this lawsuit. The only
evi dence he offers to support this contention is the fact
that the term nation occurred shortly after the filing of
the lawsuit. The nere fact that plaintiff is participating
in a suit against Conoco does not give rise to a
presunption of retaliatory intent on Conoco’s part,

especially given plaintiff’'s defaults which had occurred
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prior to filing suit. See Magerian, 1996 W. 119481 at *5.

As a result, his motion for summary judgnment with respect
to his fourth claimfor relief is DEN ED, and defendant’s
motion i s GRANTED.

Plaintiff’'s fifth claimalleges that defendant’s
actual termnation of the franchise in February 2004
vi ol ated the PMPA because it was not based on perm ssible
grounds under section 2802(b)(2). Under section 2802(b)(2)
a franchisor may term nate the franchise relationship where
the franchisee fails “to conply with any provision of the
franchi se which provision is both reasonable and of
material significance to the franchise relationship, if the
franchisor first acquired actual or constructive know edge
of such failure.” 15 U.S.C. 8§ 2802(b)(2)(A).

In its notice, defendant specified three reasons for
termnation: (1) plaintiff’'s failure to stock 76-branded
notor fuel, (2) plaintiff’'s failure to pay $13,163.18 in
rent and ot her charges, and (3) plaintiff’'s failure to take
reasonabl e steps to control the operations of the Station
Harara Decl., Ex. S; Masterton Decl. T 14, Ex. D. It is
difficult to i magine a contractual requirenment nore
material to the franchise than requiring the franchisee to

actually sell 76-branded gasoline. See Magerian, 1996 W

119481 at *6. Def endant’s decision to term nate on this
basis was therefore reasonabl e. See 15 U. S.C. 8§
2802(b)(2) (A). Defendant was also justified in term nating

the franchi se based on defendant’s failure to pay rent.

See Murphy G 1 USA, Inc. v. Brooks Hauser, 820 F. Supp
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437, 443 (D. M nn. 1993) (“[T]here is no doubt that failure
to make tinely paynents of all sunms to which the franchisor
Is legally entitled is grounds for term nation under the
PMPA.”). Finally, while it is not entirely clear that
plaintiff failed to make i nprovenents required by the City
of Oakl and, or that this constituted a violation of the
Franchi se Agreenent, the other two grounds al one are
sufficient to justify defendant’s term nati on.

Plaintiff also contends that defendant did not give
sufficient notice prior to term nating the franchise.
Whil e the PMPA generally requires 90 days notice of
term nation, in certain circunmstances notice |ess than 90
days is reasonable. See 15 U.S.C. § 2804(b)(1); Mrphy
O1l, 820 F. Supp. at 443 (14 days notice reasonabl e where
plaintiff failed to pay $33,176.42 for gasoline purchases

and rent); Snoot v. Mbil GI Corp., 722 F. Supp. 849, 855
(D. Mass 1989) (four weeks notice sufficient where

plaintiff failed to stock gasoline); Looms v. Gulf GOl

Corp., 567 F. Supp. 591, 597 (M D. Fla. 1983)(five days
notice sufficient for failure to pay anounts due).

Def endant has denonstrated that plaintiff failed to pay
rent in January and February 2004 and that he failed to
fully pay for a January 6, 2004 shipnment of gasoline.
Curtis Decl. 11 6-8. Plaintiff does not contend that he
woul d have cured the deficiencies had he been given nore
time. | find that under the circunstances presented in
this case, defendant was justified in termnating the

franchise with ten days notice. Plaintiff’s notion for
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sunmmary judgnment as to his actual termnation claimis
therefore DENI ED, and defendant’s notion i s GRANTED.
1. ECOA Claim

Plaintiff’s sixth claimseeks relief pursuant to the
Equal Credit Opportunity Act (“ECOA”), 15 U.S.C. 8§ 1691 et
seq., based on defendant’s term nation of plaintiff’'s
credit privileges in July 2002. See Harara Decl. 21, Ex.
Cat 47:17-23. In particular, plaintiff contends that
def endant failed to provide himwith a statenment of reasons
for the credit denial and failed to respond to his letter
regarding a reinstatement of his credit privileges. See
Harara Decl. q 21. Plaintiff arguably abandoned this claim
by stating in his deposition that he did not have the facts
to establish a cause of action for violation of a federal
credit statue, and that he was not currently claimng any
violation of a federal credit statute by defendant. See
Decl. of Adam Friedenberg in Supp. of Conoco’'s Mdt. for
Summ J. or, in the Alternative, Sunm Adjudication as to
Pl.’s Clains for Relief (“Friedenberg Decl.”), Ex. A at
145- 46.

Even if plaintiff had not abandoned this claim
def endant would still be entitled to sumary judgment.
Section 1691(d)(2) of the Act provided that “[e]ach
appl i cant agai nst whom adverse action is taken shall be
entitled to a statement of reasons for such action fromthe
creditor.” 15 U.S.C. 8§ 1691(d)(2). The term “adverse
action” does not include “[a]lny action or forbearance

relating to an account taken in connection with inactivity,
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default, or delinquency as to that account.” 12 C.F.R 8§
202.2(c)(2). Defendant contends, and plaintiff does not
di spute, that the adverse action in this case was the
credit denial, and that the denial was due to plaintiff’'s
failure to make pronpt paynents for gasoline deliveries.
See Masterton Decl., Ex. B; Friedenberg Decl., Ex. A at
62:17-63.8; Curtis Decl. 1 4. As the adverse action was
based on plaintiff’s default, section 1691(d)(2) does not
provide plaintiff with a basis for a claim

Plaintiff also contends that defendant violated the
ECOA by failing to respond to his application for
reinstatement of his credit privileges. Section 1691(d)(1)
provides that “Wthin thirty days . . . after receipt of an
conpl eted application for credit, a creditor shall notify
the applicant of its action on the application.” 15 U S.C.
8§ 1691(d)(1). Application “nmeans an oral or witten
request for an extension of credit that is made in
accordance with procedures used by a creditor for the type
of credit requested.” 12 C.F.R 8§ 202.2(f). Plaintiff’'s
application was inconplete because it did not include al
requi red docunments, including his profit and | oss
statements and cash flow and bal ance sheets for the
precedi ng year. Masterton Decl. § 9; Harara Decl., Ex. C-
3. Plaintiff’s notion as to his sixth claimfor relief is

t heref ore DENI ED, and defendant’s notion i s GRANTED. 14

14 In ny Septenmber 15, 2004 Order, | dism ssed
plaintiff’'s seventh claimfor relief with | eave to anmend.
Plaintiff did not amend his claim
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1. State Law Cl ai ns

Under his eighth claim plaintiff contends that
def endant viol ated section 1787.2 of the California Civi
Code by failing to provide the required notifications after
his first termnation of credit and not responding to his
application for renewal of credit. Section 1787.2 requires
a creditor to notify an applicant, within thirty days of
recei pt of a conpleted, witten application for credit, of
its action on the application. Cal. Civ. Code § 1787.2
(a). “The term ‘applicant’ neans a natural person who
applies for credit primarily for personal, famly or
househol d purposes.” Cal. Civ. Code 8§ 1787.2(e)(1).
Plaintiff does not dispute that he applied to defendant for
credit solely related to his service station business.
See Friedenberg Decl., Ex. A at 146:22-147:6, Ex. D at
5:13-19. Indeed, the only evidence he has presented is his
application to defendant to reinstate his credit privileges
so that he did not have to continue to prepay for gasoline.
See Harara Decl, Ex. C-3. VWhile |I have found no
authoritative state law defining “primarily for personal,

fam |y or househol d purposes,” whatever the phrase may
mean, it does not apply to plaintiff, who applied to
def endant for credit related solely to his service station

busi ness.® As plaintiff has provided no evidence that he

15 In ny Septenber 15, 2004 Order | concluded that
under the lenient standard of notice pleading plaintiff’'s
al | egati ons were broad enough that | could not concl ude that
he was not an “applicant” under the section 1787.2. See
See Septenber 22, 2004 Order. Plaintiff incorrectly
interprets nmy statenent that the Act “does not expressly
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applied for credit for primarily personal, famly or
househol d purposes, | find that no genuine issue of
material fact exists with respect to plaintiff’s eighth
claim Accordingly, plaintiff’s notion for summary
judgnment on his eighth claimis DENIED, and defendant’s
notion i s GRANTED

Wth respect to his ninth claim although plaintiff
did not explicitly seek to assign the remaining termof his
franchi se, he contends that defendant’s denial of consent
to assignnent of the Sales Contract constitutes an inplicit
deni al of assignment of the Franchise Agreenent in
violation of section 21148 of the California Business and
Prof essi ons Code. Under section 21148, a franchi sor nay
not withhold its consent to the sale, transfer, or
assi gnment of the franchise unless the franchisor
denmonstrates that one of the enunerated circunstances
applies. Cal. Bus. & Prof. Code § 21148(a). Plaintiff has
not presented any evidence that he requested to sell,
transfer, or assign the remaining termof his franchise to
Phan, or to any other third party. His notion for sunmary
judgment as to his ninth claimis therefore DEN ED, and
def endant’ s notion i s GRANTED

In his tenth claimfor relief, plaintiff contends that
def endant viol ated section 21140.2 of the California

Busi ness and Prof essions Code by requiring himto sell only

[imt its protections to only consunmer credit,” to nean that
plaintiff would have a cl ai m agai nst defendant if he had
applied for credit solely for business purposes. See id.
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76- branded motor oil. Section 21140.2 provides, in
rel evant part, “it shall be illegal for any franchisor by

any action to require a franchisee to purchase only .

notor oil . . . sold by the franchisor. A franchised
gasoline dealer may sell any . . . notor oil . . . as may
be available to himor her for retail sale.” Cal. Bus. &

Prof. Code 8§ 21140.2. It is undisputed that defendant did
not require plaintiff to purchase or sell only 76-branded
notor oil. See Harara Decl., Ex. A at 136:22-137:3. His
notion with respect to his tenth claimis therefore DEN ED
and defendant’s nmotion i s GRANTED

Plaintiff’s eleventh claimalleges that defendant
breached the Franchi se Agreenent by termi nating his credit
privileges and denying him access to his financial records.
Def endant conplied with the ternms of section 16 of the
Franchi se Agreement when it termnated plaintiff’s credit
privileges. See supra p. 19. Plaintiff has not
denmonstrated that the Franchi se Agreenent required
def endant to provide access to his financial records, nor
does he dispute that, as a service station operator, he had
i nternet access to such information through defendant’s
website. Curtis Decl. 1 9. Plaintiff’s nmotion for sunmary
judgment on his eleventh claimis therefore DEN ED, and
def endant’ s notion is GRANTED

Wth respect to his twelfth claim plaintiff argues
t hat defendant breached the Franchi se Agreenment by failing
to make tinely deliveries of gasoline. See Harara Decl.,

19 14-16, Ex. A at 143:6-144:1. Section 12(b) of the
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Franchi se Agreenent provides that defendant “will fill
orders with reasonabl e pronptness, but shall not be I|iable
for | oss or damage due to delays or failure in whole or in
part to fill orders resulting from DEALER s banki ng
arrangenments” or defendant’s ability to “confirm DEALER s
funds.” Masterton Decl., Ex. A. Plaintiff does not
specify the particular dates on which defendant nade | ate
deliveries, nor does he dispute that the del ays were due in
part to his credit status.'® See Masterton Decl. § 10. In
any event, the Franchi se Agreenent expressly limted
defendant’s liability for delivery delays. Masterton
Decl., Ex. A 8 12(b) (“In no event shall [Conoco] be
liable for |oss of profits or special or consequenti al
damages because of delay or failure to make deliveries.”).
Plaintiff has failed to establish that the defendant’s |ate
deliveries violated the Franchi se Agreenent. As no genui ne
I ssue of material of fact exists, plaintiff notion for
summary judgnent on his twelfth claimis DEN ED, and
def endant’ s notion i s GRANTED

Plaintiff has also failed to provide sufficient
evidentiary support for his thirteenth claimfor relief for
breach of contract. Plaintiff erroneously contends that
def endant breached the Franchi se Agreenment by w thhol di ng
paynment for credit card sales until his next purchase of

gasoline and failing to reinmburse himfor these sal es.

16 Def endant’s refusal to deliver gasoline in January
2004 was based on plaintiff's failure to pay for a prior
shi pment of gasoline. See Curtis Decl. Y 6.
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Section 16(d) of the Franchise Agreenment provided that

def endant coul d setoff credit card receipts to satisfy past
i ndebt edness. Masterton Decl., Ex. A Section 17 provided
that where plaintiff was past due on any paynent, defendant
may “first apply credit card invoices to the paynent of the
past due indebtedness.” 1d. Defendant has denonstrated
that plaintiff received a gasoline delivery on January 6,
2004, which cost $14,310.82. Curtis Decl. § 6. At the
time, defendant owed plaintiff $5,449.23 for recent credit
card sales. |d. Subtracting these amounts, plaintiff

still owes $8,861.23, which he has failed to pay.' Id.
Plaintiff has not established that defendant currently owes
hi m noney for any outstanding credit card sal es.

Plaintiff also contends that defendant failed to
reinmburse himfor credit card sales that custoners disputed
or refused to pay. Plaintiff has presented four credit
card receipts and a statenent titled “invoice chargebacks”
which states “custoner denies participation” for each
i nvoice. See Harara Decl., Ex. Y. These four receipts
total $107.23. [1d. Plaintiff has not denonstrated that
def endant vi ol ated the Franchi se Agreenment by requiring
plaintiff to bear the cost of these “invoice chargebacks,”

nor has he has established that defendant owes hi m any

17 While plaintiff contends that he had a $15, 000
credit reserve as of March 1, 2001, defendant has shown t hat
it applied $10,000 toward plaintiff’s past unpaid debt on
November 13, 2002, and the additional $5,000 toward
plaintiff’s $21,663.83 bal ance on Septenber 9, 2004. See
Rep. Decl. of Paul Curtis in Support of Conoco’ s Mt. for
Summ J. or, in the Alternative, Sunm Adjudication as to
Pl."s Clains for Relief, | 2.
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noney for these disputed paynents. 1In fact, the Franchise
Agr eenment provided that under certain circunstances,
def endant coul d charge back invoices to Harara, and apply
credit card invoices to past due indebtedness. See
Masterton Decl., Ex. A 8 17. Accordingly, | find that no
genui ne issue of material fact exists, and defendant is
entitled to judgnent as a matter of law. Plaintiff’s
nmoti on for summary judgnent on his thirteenth claimfor
relief is therefore DEN ED, and defendant’s notion is
GRANTED.
In his fourteenth claim plaintiff contends that
def endant breached the Sal es Contract by refusing to
consent to assignnment, offering the Station to the Usmans,
and canceling escrow without granting ten days noti ce.
These all egations nerely restate plaintiff’'s prior clains.
Plaintiff has presented no argunent with respect to these
clainms and instead refers to the first portion of his
notion. | have already found that no genuine issue of
material fact exists as to these clains, and that defendant
is entitled to judgnent as a matter of |aw. For the
reasons stated above, his nmotion with respect to these
clainms is also DENI ED, and defendant’s notion is GRANTED. '8
In his twenty-first claim plaintiff essentially
i ncorporates his other clains and contends that they al so

constitute independent violations of section 17200 et seq.

18 | previously dismssed plaintiff’s fifteenth
t hrough twentieth clains for relief. See Septenber 22, 2004
Or der.

32



© 00 N o o b~ w NP

e
= O

[EEN
N

e
A W

e e i
o N o O

N
o ©

N
[y

N N
w N

N N DN N DN
0o N o o b

of the California Business and Professions Code. Plaintiff
al so contends that defendant violated section 31201 of the
California Corporations Code by continuing to market the
Station during the escrow period, and that this viol ates
Cali fornia Business and Professions Code 8§ 17200 et seq.
Section 31201 is only applicable to the sale of franchi ses,
and plaintiff has provided no evidence that defendant
offered to sell the franchise; it only sold the Usmans the
property on which the station was | ocated. See Cal. Corp.
Code 88 31002, 31201. To the extent that plaintiff relies
on his other clains as an i ndependent basis for relief
under his twenty-first claim | have granted defendant
summary judgnment on these clains.® Plaintiff has not
established that defendant’s actions otherw se constituted
unl awf ul , unfair or fraudul ent business practices or that
def endant engaged in unfair, deceptive, untrue or

m sl eadi ng advertising in violation of California Business
and Profession Code 8 17200 et seq. Plaintiff’s nmotion for
summary judgnent on his twenty-first claimis therefore
DENI ED, and defendant’s notion i s GRANTED.

V. Specific Performance and Decl aratory Reli ef

Def endant al so seeks summary judgnent on plaintiff’s
twenty-second claimfor specific performance of the Sal es

Contract and his twenty-third claimfor declaratory relief.

19 | have also dism ssed plaintiff’s twenty-first
claimto the extent that it is preenpted by the PMPA. See
June 2, 2004 Order Granting in Part and Denying in Part
Def endant’s Motion to Dismss at 12; Septenber 22, 2004
Order at 7.
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As | have granted defendant’s nmotion with respect each of
plaintiff’s claims, plaintiff is not entitled to specific
performance of the Sales Contract.?® Plaintiff’s request
for a declaratory judgnent is simlarly untenabl e because
It relates solely to his PMPA clainms, and | have al ready
grant ed defendant summary judgnent on these clains.?
Def endant’ s notion for summary judgnent on plaintiff’s
twenty-second and twenty-third clains is GRANTED

Al t hough plaintiff has raised many novel and ingenious
argunments, two facts stand out fromthis record. The price
def endant asked did approach fair market value, since the
Usmans paid it and Phan would have paid it and nore. And
plaintiff ultimately did not close escrow because of
anyt hi ng defendant said or did, but because he coul d not
obtain the necessary financing. For all the foregoing
reasons plaintiff’s notion is DEN ED, defendant notion is

111

111
111

20 Specific performance is a form of contractual
relief, not an independent claim See 5 Wtkin, California
Procedure, Pleading 8 740 (4th ed. 1997). It is unwarranted

here because the Usmans have al ready purchased the Station,
and plaintiff has not denonstrated that they were not bona
fide purchasers. See Rogers v. Davis, 28 Cal. App. 4th
1215, 1222 (1994). Plaintiff has also failed to establish
that he is ready, willing, and able to perform under the

Sal es Contract. See Gagerro v. Yura, 108 Cal. App. 4th 884,
890 (2003).

21 Ot her adequate renedi es woul d have al so been
avai l abl e for defendant’s past conduct had plaintiff
prevail ed, making declaratory relief inappropriate. See
W I Iliam Schwarzer et al., Federal Civil Procedure Before
Trial, 910:13.5 (2005).
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GRANTED and judgnment will be entered in defendant’s favor
on the conpl aint.
Dat ed: April 29, 2005

/ s/ Bernard Zi nmer nan
Ber nard Zi mmer man
United States Magi strate Judge

G \ BZALL\ - BZCASES\ Har ar a\ HARARA. M5J. ORDER. wpd
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